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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mass  Transportation 
Administration 

49  CFR  Part  604 
[Docket  No.  88-E] 

Charter  Service;  Amendment 

agency:  Urban  Mass  Transportation 
Administration  (UMTA),  DOT. 
action:  Final  rule. 

summary:  This  final  rule  sets  forth  the 
Urban  Mass  Transportation 
Administration’s  (“UMTA”)  amendment 
to  its  Charter  Service  Regulation  to 
provide  additional  exceptions  to  the 
general  prohibition  on  the  use  of  UMTA- 
funded  equipment  and  facilities  for 
charter  service.  This  rule  adds  three 
exceptions  to  the  regulation.  The  first 
exception  would  allow  the  incidental 
use  of  UMTA-funded  equipment  and 
facilities  for  direct  charter  service  with 
non-profit  social  services  agencies  under 
certain  conditions.  The  second 
exception  provides  an  additional 
exception  for  non-urbanized  areas  by 
allowing  UMTA-funded  equipment  and 
facilities  operated  by  recipients  in  such 
areas  to  be  used  incidentally  in  direct 
charter  service  for  certain  social  service 
agencies  providing  service  for  elderly 
persons.  The  third  exception  allows 
UMTA-funded  equipment  and  facilities 
to  be  used  on  an  incidental  basis  in  any 
particular  charter  service  for  which  the 
UMTA  recipient  and  the  local  private 
operators  have  reached  an  agreement  as 
part  of  the  willing  and  able 
determination  allowing  the  recipient  to 
provide  such  service. 

EFFECTIVE  DATE:  January  30, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  A.  Munter,  Assistant  Chief 
Counsel,  Office  of  Chief  Counsel,  Room 
9316,  UMTA,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-1936; 
or,  Jeanmarie  Homan,  Regional  Counsel, 
Office  of  the  Chief  Counsel,  Suite  100, 
Urban  Mass  Transportation 
Administration,  6301  Rockhill  Road, 
Kansas  City,  Missouri  64131,  (816)  926- 
5053. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  General 

On  April  13, 1987  UMTA  promulgated 
a  complete  revision  of  the  regulation 
that  governs  permissible  charter  service 
by  UMTA  recipients  (49  CFR  Part  604; 
hereafter  the  “1987  Regulation”).  In 
implementing  subsections  3(f)  and' 
12(c)(6)  of  the  Urban  Mass 
Transportation  Act,  as  amended  ("UMT 


Act”),  (49  U.S.C.  1602(f)  and  1606(c)(6)), 
the  1987  Regulation  is  designed  to 
ensure  that  UMTA-funded  equipment 
and  facilities  are  used  to  meet  mass 
transportation  needs  as  intended  by  the 
UMT  Act  and  to  protect  the  private 
charter  industry  from  subsidized  and 
unfair  competition  by  Federally  assisted 
grantees. 

The  1987  Regulation  establishes  a 
general  prohibition  on  the  use  of  UMTA- 
funded  equipment  and  facilities  in 
charter  service  operations  but  permits 
their  incidental  use  where  no  private 
charter  operator  is  determined  to  be 
willing  or  able  to  provide  the  service,  or 
where  additional  equipment  or 
equipment  accessible  to  elderly  or 
handicapped  persons  is  needed  by  a 
private  operator.  Two  additional 
exceptions  exist,  but  only  on  approval 
by  UMTA:  one  for  hardship  situations  in 
non-urbanized  areas,  and  the  other  for 
special  events. 

On  December  22, 1987,  the  President 
signed  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act,  1988  (Pub.  L.  10Q-202, 101  Stat  1329; 
hereafter  the  “FY 1988  Act”).  In  the 
conference  report  accompanying  the  FY 
1988  Act,  UMTA  was  directed  to 
undertake  a  rulemaking  to  amend  the 
charter  service  regulation  to  “permit 
non-profit  social  service  agencies  with 
clear  needs  for  affordable  and/or 
accessible  equipment  to  seek  bids  for 
charter  services  from  publicly  funded 
operators.”  (H.  Report  100-498,  p.  H 
12787  as  printed  in  the  Congressional 
Record,  12/21/87).  This  Report  suggests 
that  "(t)hese  non-profit  agencies  *  *  * 
be  limited  to  government  entities  and 
those  entities  subject  to  sections  501(c) 

1, 3, 5  (sic)  and  19  of  the  Internal 
Revenue  Code.”  The  Report 
recommends,  further,  that  “(i]n  such 
cases,  the  public  operator  *  *  *  be 
required  to  identify  to  the  chartering 
organizations  any  private  operator  that 
has  notified  it  of  its  willingness  and 
ability  to  provide  comparable  charter 
service.”  UMTA  notes,  parenthetically, 
that  the  citation  in  the  Report  language 
to  Internal  Revenue  Code  501(c)(5)  was 
a  misprint;  the  conferees  intended  to  cite 
section  501(c)(4)  of  the  Code. 

The  language  of  the  Conference 
Report  100-498  (hereafter  the 
“Conference  Report”)  reflects  a  concern, 
shared  by  the  Congress,  UMTA,  and 
various  interested  parties,  that  the  1987 
Regulation  may  be  adversely  affecting 
persons  who  are  “transportation 
disadvantaged-”  that  is,  persons  of 
limited  physical  or  financial  means  who 
depend  heavily  on  publicly  subsidized 
mass  transportation  services  to  meet 
their  needs  for  travel. 


R  The  NPRM 

On  May  25, 1988,  UMTA  published  a 
notice  of  proposed  rulemaking  designed 
to  carry  out  the  directives  in  the 
Conference  Report.  (53  FR 18964;  May 
25, 1988,  hereafter  the  “NPRM.”)  The 
final  rule  published  today  is  essentially 
similar  to  the  proposed  rvile. 

In  the  preamble  to  the  NPRM,  UMTA 
discussed,  at  length,  the  Conference 
Report  recommendations  and  invited  the 
public  to  submit  comment  and  data  on 
numerous  specific  issues!  The  60-day 
comment  period  closed  on  July  25, 1988. 

UMTA  held  four  public  hearings 
during  the  comment  period  to  solicit 
comments  on  the  NPRM.  A  total  of  fifty- 
eight  (58)  witnesses  commented  at  the 
hearings  in  Washington,  DC;  Kansas 
City,  Missouri;  Cincinnati,  Ohio;  and 
San  Francisco,  California.  Additionally, 
UMTA  received  eighty-two  (82)  written 
comments  plus  one-hundred  and  thirty- 
four  (134)  responses  to  a  survey 
conducted  by  the  American  Bus 
Association  (ABA).  The  breakdown 
among  commenter  categories  is  as 
follows: 

53  UMTA  urban  recipients  and  local  gov¬ 
ernments 

11  UMTA  rural  recipients 
173  Private  charter  operators,  including  134 
responses  to  the  ABA  survey  and  39 
individual  comments 
4  Public  Trade  Associations 
9  Private  Trade  Associations 
10  State  Governments 
8  Nonprofit  Social  Service  Agencies 
4  Consumers 

2  Public  Employees  and  Labor  Unions 
274  Total 


The  comments  describe  local 
conditions  and  concerns,  and  reveal  that 
the  charter  issues  and  problems  vary  in 
kind  and  degree  in  communities  across 
the  country.  However,  despite  the 
diversity  in  local  circumstances, 
recipients  and  private  operators  remain 
polarized  in  their  view  of  the  1987 
Regulation.  Comments  from  most 
recipients  and  from  their  public  trade 
associations,  as  well  as  from  public 
employees,  local  governments,  non¬ 
profit  agencies,  and  consumers  express 
continued  opposition  to  the  1987 
Regulation.  These  groups  and 
individuals  uniformly  support  the  need 
for  an  exception  to  the  regulation.  Their 
evaluation  of  the  NPRM,  however,  is 
mixed.  While  some  recipients  fully 
support  the  exception  as  proposed, 
many  believe  the  proposed  exception  is 
too  restrictive,  and  several  considered 
the  certification  process  burdensome. 
On  the  other  side,  the  private  operators 
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and  the  trade  associations  that 
represent  them  remain  unified  in  their 
support  of  the  1987  Regulation  and 
adamantly  oppose  the  NPRM.  They 
express  concern  that  the  proposed 
exception  is  too  broad  ami  that  the 
certification  process  is  unenforceable 
and  may  easily  be  abused. 

Many  commenters  comment  at  length 
on  the  1987  Regulation  and  on  the 
proposed  exception,  some  providing 
specific  responses  to  the  numerous 
questions  UMTA  posed  in  the  NPRM. 

An  issue-by-issue  summary  of  the 
significant  comments  received  and 
UMTA* 8  response  to  them  is  set  forth  in 
the  following  section.  A  few  specific 
comments  are  also  noted  and  addressed 
in  the  Analysis  of  the  Amendment 

II.  Specific  Comments  and  UMTA’s 
Response 

This  section  is  in  two  parts.  The  first 
part  considers  the  comments  on  the 
NPRM.  The  second  part  discusses  the 
final  action  UMTA  is  taking  in  this 
rulemaking  published  today. 

A.  Comments  en  the  NPRM 

Comments  from  private  operators 
uniformly  support  the  1967  Regulation 
and  oppose  any  exceptions  which  would 
allow  recipients  to  provide  direct 
charter  service.  They  argue  that  die 
regulation  requires  communication 
between  recipients  and  private 
operators  and  that  both  the  public  and 
transit  operators  must  be  adequately 
educated  and  informed  about  the 
regulation.  Generally,  they  indicate  that 
communication  is  either  good  or 
improving,  but  state  that  die  educational 
process  is  a  gradual  one  and  that  the 
regulation  must  be  given  a  chance  to 
work  before  it  is  changed.  Several 
commenters  noted  examples  of  private 
operators  and  recipients  working 
together  to  accommodate  the  movement 
of  large  groups  on  local,  short  trips. 

They  argue  that  consumers  need  to  be 
retrained  to  think  of  contacting  the 
private  sector  when  they  need  charter 
service,  bat  emphasize  that  again,  this  is 
part  of  a  gradual  educational  process. 
They  suggest  that  giving  any  portion  of 
the  charter  market  back  to  recipients 
will  undermine  this  educational  process. 
These  commenters  also  point  out  that  as 
the  private  operators  build  then  fleets 
and  capitalize  on  the  new  opportunities 
afforded  under  the  charter  regulation, 
they  will  be  able  to  serve  the  general 
public's  total  needs  better  as  compared 
to  recipients  who  are  restricted  to 
limited,  incidental  use  of  their 
equipment  to  provide  charter  services. 

A  few  comments  from  local  and  state 
recipients  express  relief  from  the 
pressure  to  provide  charter  service  that, 


as  one  states,  detracts  from  heir  real 
objective,  which  is  to  provide  mass 
transit  services. 

Although  these  few  seem  to  support 
the  1987  Regulation,  they  also  support 
the  NPRM  as  proposed.  Most  comments 
from  public  operators  oppose  the 
existing  regulation  and  support  the 
NPRM,  but  complain  that  the  NPRM  is 
too  restrictive  to  address  their  concerns. 
Their  national  trade  association,  the 
American  Public  Transit  Association 
(“APTA”),  notes  that  public  operators 
need  to  be  full  service  transportation 
providers  to  obtain  local  support  a 
comment  echoed  by  a  substantial 
number  of  recipients.  Their  transit 
systems,  these  commenters  state, 
receive  local  funding  and  are  viewed  as 
a  community  service,  and  they  must  be 
available  to  serve  the  needs  of  local 
churches,  schools  and  social 
organizations,  local  industry,  local 
government  end  the  Chamber  of 
Commerce,  as  well  as  special 
community  celebrations,  conventions 
and  other  events.  In  sum,  local  charter 
services  are  viewed  by  recipients  as  a 
critical  pert  of  their  public  mandate  and 
as  a  necessary  component  of  their 
efforts  to  solicit  the  support  of  their 
local  taxpayers. 

Although  UMTA  acknowledges  these 
concerns,  UMTA  believes  that  this 
perception  is  not  consistent  with  the 
statutory  definition  of  “mass 
transportation”  and  the  directives  of  the 
UMT  Act  Section  12(c)(6)  of  the  UMT 
Act  provides  that  UMTA  funds  may  be 
used  for  mass  transportation  purposes, 
and  specifically  excludes  charter  service 
from  toe  definition  of  mass 
transportation.  The  fact  that  a 
recipient's  mass  transportation  services 
are  partially  supported  by  local  funds 
has  no  effect  on  this  provision,  since 
these  local  funds,  like  toe  UMTA  ones; 
are  intended  for  mass  transportation 
purposes. 

UMTA  therefore  does  not  view  local 
matching  funding  as  a  justification  for 
expanding  or  bypassing  the  prohibition 
on  the  use  of  UMTA  funds  for  purposes 
other  than  mass  transportation.  It  should 
be  noted  hi  this  connection  that  when 
equipment  and  facilities  are  purchased 
solely  with  local  funds,  toe  Charter 
Service  Regulation  does  not  apply. 
Moreover,  while  section  12(c)(6)  defines 
“mass  transportation"  to  include 
“special  service,”  the  only  types  of 
service  that  UMTA  recognizes  as  such 
are  the  two  specifically  indicated  by 
Congress  in  1968  as  falling  under  the 
“special  service”  definition  of  “mass 
transportation.”  These  are,  namely, 
service  exclusively  for  all  elderly  and 
handicapped  persons  in  the  recipient’s 
service  area,  or  service  for  workers  who 


live  in  toe  inner  city,  but  work  in  the 
suburbs.  See,  H.R.  Rep.  No.  1785, 90th 
Cong.,  2d  Se88„  reprinted  in  1968  US. 
Code  Cong.  Ad.  ErNews,  2941.  These 
types  of  special  service  should  not  be 
confused  with  charter  service  for  local 
non-profit  or  community  groups,  which 
are  subject  to  the  general  prohibition  of 
section  12(c)(6). 

UMTA  is  nonetheless  mindful  of 
examples  cited  by  commenters  in  which 
the  April  1987  Regulation  has  resulted  in 
a  loss  of  charter  services  to  the 
community.  A  typical  example  of  these 
problems  is  that  cited  by  an  urban 
recipient,  which  states  that  it  has  been 
unable  to  provide  a  45  minute  charter 
trip  for  a  Japanese  business  delegation 
which  had  come  to  look  at  a  potential 
industrial  building  site.  The  recipient 
states  that  the  group  had  gone  without 
service,  since  the  recipient  was  unable 
to  provide  toe  service,  and  local  private 
operators  were  uninterested  in  doing  so 
because  of  the  short  trip  duration. 
Another  example  of  an  unmet 
community  need  was  that  for  a  focal 
program,  which,  according  to  toe 
commenter,  is  funded  by  toe  local  pubbc 
and  private  sector,  and  designed  to 
break  toe  cycle  of  poverty  through 
educational  and  serial  programs  for 
young  residents  of  a  low-income 
neighborhood.  The  commenter  states 
that  there  were  many  charter  needs 
related  to  toe  program,  which  were  not 
being  met  by  the  private  sector,  and 
would  not  be  met  by  the  amendment 
proposed  hi  toe  NPRM.  Another 
commenter  cites  toe  case  of  toe 
organization  for  toe  developmentally 
disabled  which,  in  preparing  for  a 
special  event,  might  have  a  need  to 
transport  volunteers  to  the  site  of  toe 
event  for  a  day  of  orientation  or 
training.  These  commenters  emphasise 
that  the  inability  of  UMTA  recipients  to 
provide  charter  services  for  these  groups 
could  have  a  detrimental  economic  and 
social  impact  on  their  communities. 

UMTA  believes  that  most  of  the 
problems  cited  may  be  solved  through 
an  understanding  of  toe  flexibility 
contained  in  the  April  1987  Regulation. 
Accordingly,  UMTA  is  including  in  tois 
rulemaking  toe  formal  agreement 
process  which  has  been  used 
successfully  to  resolve  the  problems 
illustrated  in  the  comments  received. 
This  process  was  set  out  in  UMTA's 
“Charter  Service  Questions  and 
Answers,”  52  FR  42248, 42249, 

November  2, 1987.  Under  the  process,  an 
UMTA  recipient  may  provide  charter 
service  when  it  has  indicated  in  its 
public  charter  notice  a  desire  to  provide 
certain  types  of  charter  service,  and 
concluded  an  agreement  to  this  effect 


53350 


Federal  Register  /  Vol.  53,  No.  251  /  Friday,  December  30, 1988  /  Rules  and  Regulations 


with  the  local  private  operators.  The 
mechanics  of  die  process  are  discussed 
in  detail  below  under  the  Analysis  Of 
the  Amendment  By  using  this  process, 
the  local  public  and  private  operators 
can  adapt  the  Charter  Service 
Regulation  to  local  conditions  and  can 
assure  full  and  appropraite  service  to 
the  local  community. 

Although  experience  has  now  shown 
that  the  formal  agreement  process  can 
be  a  successful  solution  to  the  concerns 
about  the  1987  Regulation,  UMTA  is 
mindful  of  the  Congressional  directive  to 
study  and  to  promulgate  additional 
exceptions  to  the  Regulation.  The 
directives  in  the  Conference  Report  are 
threefold.  They  specifically  direct 
UMTA  to  undertake  a  rulemaking  to 
amend  the  Charter  Service  Regulation  to 
"permit  non-profit  social  service 
agencies  with  clear  needs  for  affordable 
and/or  handicapped-accessible 
equipment  to  seek  bids  for  charter 
services  from  publicly  funded 
operators.”  (H.  Report  100-498,  p.  H 
12787  as  printed  in  the  Congressional 
Record,  12/21/87).  They  also  suggest 
that  the  agencies  be  limited  to 
governmental  entities  and  certain  tax 
exempt  organizations.  Additionally,  the 
Committee  recommends  that  an 
“exemption”  from  the  regulation  "be 
provided  to  those  public  transit 
authorities  which  purchased  charter 
rights  entirely  with  non-federal  funds 
prior  to  enactment  of  the  Urban  Mass 
Transportation  Act  of  1964."  (Id.) 

Third,  the  Committee  asks  UMTA  to 
explore  “the  issue  of  whether  public 
transit  authorities  that  offer  only 
standard  transit  buses  for  charter 
services  should  be  permitted  to  compete 
against  private  operators.”  (Id.)  In  the 
NPRM,  UMTA  proposed  the 
recommended  exception,  and  sought 
public  comment  on  each  of  the 
approaches  suggested  in  the  Conference 
Report. 

1.  Charter  Rights  Purchased  Before 
Enactment  of  the  UMT  Act  in  1964 

In  the  preamble  discussion  to  the 
NPRM,  UMTA  discusses,  at  length,  the 
Committees’  directive  to  explore  the 
possibility  of  creating  a  blanket 
exemption  from  the  regulation  for 
recipients  who  purchased  charter  rights 
entirely  with  non-Federal  funds  prior  to 
enactment  of  the  Urban  Mass 
Transportation  Act  of  1964.  In  that 
discussion  UMTA  expresses  its 
reluctance  to  propose  such  a  blanket 
exemption  because,  in  UMTA’s  view, 
such  an  exemption  would  contravene 
the  statutory  requirements  of  the  UMT 
Act.  UMTA  specifically  invited 
comment  on  whether  recipients  that 
purchased  charter  rights  prior  to  the 


enactment  of  the  UMT  Act  should 
receive  special  treatment  under  the 
charter  regulation.  UMTA  received 
fourteen  (14)  comments  in  response  to 
its  invitation.  Three  commenters  who 
strongly  advocate  such  an  exemption 
offer  little  data  on  this  issue  other  than 
their  opinion  that  they  would  qualify  for 
the  exemption.  Most  recipients 
questioned  at  the  hearings  on  this  point 
state  that  they  did  not  know  whether 
they  would  qualify  for  the  exemption, 
but  admit  that  they  are  certainly  looking 
into  it  One  public  operator  states  that 
charter  rights  were  an  incidental  part  of 
the  buy-out  agreement  of  the  private 
operators'  business.  Another  recipient 
states  that  such  an  exemption  is 
arbitrary  and  would  be  unfair  to  the 
public  operators  that  may  not  qualify. 
Given  the  lack  of  data  submitted  on  this 
issue,  UMTA  has  determined  that  it  has 
no  legal  basis  to  change  its  view  that  an 
exemption  of  this  kind  is  contrary  to  the 
directives  of  the  UMT  Act 

2.  Suggested  Exception  based  on  Vehicle 
Characteristics 

The  Conference  Report  recommended 
that  UMTA  explore  “the  issue  of 
whether  public  transit  authorities  that 
offer  only  standard  transit  buses  for 
charter  services  should  be  permitted  to 
compete  against  private  operators.”  In 
making  this  recommendation,  Congress 
was  seeking  to  determine  whether  a 
distinction  could  be  drawn  between 
charter  services  provided  by  public 
transit  authorities  in  standard  transit 
buses,  and  those  provided  by  private 
operators  in  over-the-road  coaches.  If  it 
could  be  established  that  public  transit 
authorities  using  standard  buses  to 
provide  short,  local  trips  were  not  in 
competition  with  private  operators,  an 
exemption  could  presumably  be  created 
on  this  basis.  In  the  NPRM,  UMTA 
specifically  asks  commenters  to  address 
this  issue.  UMTA  received  a  total  of  one 
hundred  and  seventy-two  (172) 
comments  on  this  issue,  including  one 
hundred  and  thirty-two  (132)  responses 
to  the  ABA  survey,  and  forty  (40) 
written  and  oral  comments.  Of  this 
number,  one  hundred  and  fifty-four 
(154),  including  one  hundred  and 
twenty-nine  (129)  ABA  survey  responses 
and  twenty-five  (25)  written  and  oral 
comments,  respond  that  the  public  and 
private  operators  are  in  competition  for 
the  local,  short  trip  charter  business 
regardless  of  the  equipment  used.  The 
ABA  survey  responses  indicate  that 
local  trips  average  22.3%  of  the  private 
charter  operators’  charter  trips.  Private 
operators  note  that  the  local,  short  trips 
are  the  “bread-and-butter”  of  their 
business  and  fear  that  an  exemption  for 
transit  coaches  would  foreclose  them 


from  a  significant  share  of  the  charter 
market. 

Although  both  private  and  public 
operators  note  the  advantage  of  transit 
coaches  as  compared  to  the  over-the- 
road  coaches  for  moving  large  groups 
efficiently  on  short  urban  trips,  a  few 
private  operators  submit  that  they  have 
been  building  or  increasing  their  fleet  of 
transit  coaches  and  restructuring  their 
rates  and  pricing  policies  for  local,  short 
trips  since  the  1987  Regulation  opened 
this  market  to  them.  Given  the 
substantial  interest  expressed  on  this 
issue  and  based  upon  the  evidence 
submitted,  UMTA  has  determined  not  to 
propose  an  exemption  to  the  Charter 
Service  Regulation  for  transit-type 
coaches. 

In  the  NPRM  discussion  of  an 
exemption  for  transit  type  vehicles, 
UMTA  proposed  to  study  recipients’ 
charter  services  prior  to  the 
promulgation  of  the  1987  Regulation  to 
determine  whether  there  was  an 
identifiable  pattern  of  service  based  on 
vehicle  comforts  and  amenities,  trip 
lengths  and  trip  durations.  The  evidence 
submitted  by  the  private  operators 
indicates  that  prior  to  the  1987 
Regulation,  UMTA  recipients  foreclosed 
the  private  operators  from  the  local  trip 
market  in  many  areas.  However,  many 
of  the  private  operators  indicate  in  their 
comments  that  they  welcome  the 
opportunity  to  serve  this  market  Private 
operators  note  that  short  haul  business 
is  vital  to  them.  The  short  local  trips 
often  occur  during  the  weekdays  when 
long  haul  business  is  slow  and  vehicles 
may  be  idle.  Further,  they  state  that  the 
short  haul  business  is  important  to  gain 
local  recognition  and  to  build  a 
reputation  for  long  haul  business.  Based 
upon  these  comments,  UMTA  has 
determined  that  a  study  of  market  data 
prior  to  the  1987  Regulation  is  irrelevant 
and  inappropriate.  Consequently, 

UMTA  has  chosen  not  to  proceed  with 
the  study. 

Although  UMTA  has  determined  not 
to  propose  this  exception,  UMTA 
recognizes  that  in  some  communities  the 
local  private  operators  may  not  be 
interested  in  restructuring  their  business 
to  serve  the  local  market.  However, 
UMTA  believes  that  an  exception  which 
would  result  in  foreclosing  aU  private 
operators  from  this  market  is  not  the 
appropriate  way  to  address  localized 
problems.  Again,  UMTA  believes  the 
existing  regulation  affords  the  flexibility 
needed  to  resolve  these  issues  through 
an  agreement  between  recipients  and 
local  private  operators.  Some  recipients 
currently  have  formal  agreements  with 
the  local  private  operators  which 
specifically  outline  the  types  of  charters 
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that  the  private  operators  cannot  or  do 
not  wish  to  serve.  One  UMTA  recipient, 
for  example,  has  entered  into  an 
agreement  with  local  private  operators 
under  which  the  recipient  is  allowed  to 
provide  charter  service  within  a  50  mile 
radius  of  its  service  area,  having  a  trip 
duration  of  less  than  three  (3)  hours,  and 
for  weddings,  city  and  county  agencies, 
and  local  college  athletic  events.  By 
codifying  the  formal  agreement  process 
in  this  final  rule,  UMTA  intends  to 
emphasize  its  utility  as  an  effective 
means  of  accommodating  local 
conditions  in  implementing  the  Charter 
Service  Regulation. 

3.  Proposed  Exception  for  Non-Profit 
Social  Service  Agencies 

The  exception  proposed  in  the  NPRM 
was  issued  in  response  to  concerns  that 
the  April  1987  Regulation  adversely 
affects  the  transportation 
disadvantaged.  It  appeared  from  these 
allegations  that  the  transportation 
disadvantaged  were  dependent  upon 
public  operators  to  serve  their  charter 
needs  and  that  private  operators  were 
not  serving  this  market.  While  the 
NPRM  is  based  on  this  basic 
assumption,  the  comments  received  on 
the  NPRM  do  not  provide  sufficient  data 
to  make  a  conclusive  finding  on  this 
point.  Of  some  two  hundred  and 
seventy-four  comments  (274],  only 
fourteen  (14)  state  that  the  local  private 
operators  are  not  serving  the  needs  of 
the  community  and  only  half  of  these 
comm  enters  specifically  mention  the 
needs  of  the  transportation 
disadvantaged. 

Comments  from  disadvantaged 
consumers  and  groups  representing  their 
interests  are  noticeably  few  in  number. 
Of  the  total  of  two  hundred  and  seventy- 
four  (274)  comments  received,  only  two 
are  from  organizations  representing  the 
disadvantaged.  One  of  these  two 
commenters  urges  UMTA  to  allow  small 
groups  in  rural  areas  to  charter  vans 
instead  of  larger  and  more  costly 
passenger  coaches.  The  other,  a 
consortium  of  50  social  service  agencies 
benefiting  the  disabled,  expressed  some 
concern  that  the  burdens  of  the  process 
could  have  a  “chilling  effect”  on  the 
agencies  attempting  to  serve  die 
disabled  and  may  discourage  them  from 
sponsoring  activities  requiring  charter 
service.  Consequently,  although  the 
apparent  intent  of  Congress  in  directing 
UMTA  to  undertake  this  rulemaking 
was  to  meet  the  charter  needs  of  the 
transportation  disadvantaged,  evidence 
submitted  to  the  docket  is  insufficient  to 
draw  the  conclusion  that  the  needs  of 
this  group  are  not  being  met  under  the 
April  1987  Regulation. 


A  few  comments  were  received  from 
both  public  and  private  operators 
describing  their  local  experiences 
relevant  to  charter  trips  for  the 
handicapped.  None  of  these  commenters 
describes  specific  incidences  where 
service  has  not  been  provided.  These 
commenters  note  that  the  requests  for 
service  for  handicapped  trips  are  very 
infrequent,  explaining  that  handicapped 
groups  often  have  their  own  vehicles  or 
are  generally  served  by  specialized 
providers.  It  is  also  noted  that  special 
lift  equipped  vehicles  are  not  designed 
to  carry  large  groups  of  handicapped 
individuals,  since  only  one  or  two 
wheelchairs  can  be  secured  in  these 
vehicles  at  one  time.  Additionally, 
public  vehicles  often  are  not  available 
for  incidental  charter  service  because 
they  are  needed  throughout  the  day  for 
fixed-route  service.  The  one  comment 
received  from  an  association  of 
handicapped  organizations  does  not 
complain  of  a  lack  of  service  for  their 
organizations,  but  rather  requests  that  a 
lift-equipped  vehicle  be  available  for 
every  charter  to  enable  the  handicapped 
to  be  integrated  into  the  normal 
community. 

Comments  were  also  received  on  the 
issue  of  the  cost  of  a  private  versus 
public  charter  service,  but  again  toe 
data  submitted  are  insufficient  to 
determine  whether  the  cost  of  private 
service  adversely  affects  the 
transportation  disadvantaged.  There  is 
comment  from  both  recipients  and 
private  operators  comments  that  school 
bus  operators  provide  the  most 
reasonable  charter  services.  Comments 
from  recipients  also  indicate  that  some 
recipients  have  little  flexibility  to  reduce 
their  charter  rates  to  accommodate  the 
needs  of  disadvantaged  charter  groups 
because  the  rates  are  set  under  State 
law  or  local  policy.  On  the  other  hand, 
private  operators  comment  that  they 
have  discount  rates  for  certain  groups 
and  run  pro  bono  trips.  Both  recipients 
and  private  operators  indicate  that  the 
major  cost  difference  between  their 
respective  rates  is  attributable  to  the 
recipients’  lower  minimum  flat  rates  and 
not  their  hourly  rates,  except  in  the  rural 
areas  where  deadhead  miles  also  add 
significant  cost  to  short,  local  trips 
performed  by  private  operators  who  are 
located  far  from  the  area.  Based  upon 
the  comments  received,  it  appears  that 
the  transportation  disadvantaged  have 
not  suffered  widespread  adverse  impact 
since  promulgation  of  the  April  1987 
Regulation,  except,  perhaps,  in  rural 
areas. 

On  the  one  hand,  the  date  submitted 
do  not  provide  sufficient  information  to 
contradict  or  fully  to  support  the  basic 
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assumption  that  toe  April  1987 
Regulation  may  be  adversely  affecting 
the  transportation  disadvantaged  by 
depriving  them  of  access  to  affordable 
charter  service.  On  the  other  hand, 
however,  UMTA  is  mindful  of  the 
Congressional  advice  to  assure  that 
those  with  “clear  needs"  for  charter 
service  are  adequately  served.  UMTA 
has  therefore  determined  that  it  should 
amend  the  regulation,  as  proposed,  with 
certain  modifications  in  response  to  the 
comments  received,  as  discussed  in  toe 
following  section. 

B.  UMTA’s  Final  Action 

In  this  final  rule,  UMTA  is  amending 
its  Charter  Service  Regulation  to  provide 
three  additional  exceptions  to  the 
general  prohibition  on  the  use  of  UMTA- 
funded  equipment  and  facilities  for 
charter  service.  The  first  exception 
would  allow  toe  use  of  UMTA-funded 
equipment  and  facilities  for  direct 
charter  service  with  non-profit  social 
service  agencies  that  are  governmental 
entities  or  organizations  exempt  under 
Internal  Revenue  Code  501(c)(1),  (3),  (4) 
and  (19),  provided  that  the  agency  is 
contracting  for  service  for  handicapped 
persons;  is  a  recipient  of  funds  under 
certain  U.S.  Department  of  Health  and 
Human  Service  ("USDHHS”)  programs; 
or  has  been  State-certified  according  to 
the  procedure  set  forth  in  subparagraph 
604.9(b)(5)(iii)  of  the  Charter  Service 
Regulation.  The  second  exception 
provides  an  additional  exception  for 
non-urbanized  areas  by  allowing 
UMTA-funded  equipment  and  facilities 
operated  by  recipients  in  such  areas  to 
be  used  incidentally  in  direct  charter 
service  for  social  service  agencies  that 
are  governmental  entities  or 
organizations  exempt  under  Internal 
Revenue  Code  501(c)(1),  (3),  (4)  and  (19), 
provided  that  the  agency  is  contracting 
for  service  for  elderly  persons.  The  third 
exception  allows  UMTA-funded 
equipment  and  facilities  to  be  used  on 
an  incidental  basis  in  any  particular 
charter  service  for  which  toe  UMTA 
recipient  and  the  local  private  operators 
have  reached  an  agreement  as  part  of 
the  willing  and  able  determination 
allowing  toe  recipient  to  provide  such 
service.  The  following  subsections 
explain  the  basis  and  procedural 
requirements  for  these  exceptions. 

1.  Identifying  toe  Transportation 
Disadvantaged 

In  framing  this  exception,  it  is 
necessary  to  identify  the  persons 
contemplated  by  the  Conference  Report 
recommendation — persons  having  “clear 
needs  for  affordable  and/or 
handicapped-accessible  equipment”  and 
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to  define  these  persons  in  a  manner 
familiar  to  the  transit  industry  and 
adaptable  to  the  charter  regulation.  In 
the  NPRM,  UMTA  proposes  an 
exception  allowing  recipients  to  provide 
direct  charter  service  to  government 
entities  and  certain  tax  exempt 
organizations  contracting  for 
transportation  for  the  elderly  and 
handicapped  or  to  certain  USDHHS- 
funded  social  service  agencies 
contracting  for  services  consistent  with 
the  agency's  function  and  purpose. 

Commenter8  representing  both  public 
and  private  interests  generally  support 
the  exception  for  the  handicapped. 
However,  comments  on  the  other 
aspects  of  the  exception  are  mixed.  In 
general,  the  commenters  representing 
the  recipient’s  interest  believe  the 
proposed  exception  is  too  restrictive. 
These  comments  indicate  a  view  that  all 
organizations  with  a  public  or  a 
charitable  purpose,  i.e.  all  government 
entities  and  entities  exempt  from 
taxation  under  501(c)(1),  (3),  (4)  and  19, 
have  a  “clear  need”  for  affordable  and/ 
or  handicapped  accessible  equipment.  In 
contrast,  the  comments  from  private 
operators  generally  oppose  the 
exception  as  too  broad.  Several  note 
that  the  trips  for  the  elderly  represent  a 
substantial  percentage  of  their  business 
and  that  many  elderly  are  neither 
physically  nor  economically 
disadvantaged  but,  more  importantly, 
they  fear  the  exception  for  the  elderly 
would  be  unenforceable  and  easily 
abused. 

Several  commenters  criticize  the 
scope  of  Appendix  A,  which,  as 
proposed  in  the  NPRM,  lists  the  covered 
USDHHS  programs  and  defines  which 
social  service  agencies  are  eligible  for 
the  exception.  They  express  the  view 
that  the  limitation  to  USDHHS  programs 
is  arbitrary  and  unfair  to  agencies  that 
are  funded  solely  under  State  or  local 
programs  yet  serve  social  needs  similar 
to  the  Federal  programs. 

In  response  to  these  comments, 

UMTA  has  modified  the  exception 
proposed  in  the  NPRM  for  the  elderly, 
limiting  it  to  recipients  in  non-urbanized 
areas  and  also  adding  an  exception  for 
State-certified  agencies.  UMTA  believes 
this  is  an  appropriate  balance  of  the 
concerns  and  interests  expressed  by 
groups  funded  under  State  or  local 
programs  which  meet  the  USDHHS 
eligibility  guidelines  and  serve  a 
clientele  similar  to  that  of  the  groups  in 
Appendix  A.  As  discussed  in  detail, 
above,  UMTA  believes  that  the  1987 
Regulation  provides  the  necessary 
flexibility  through  the  formal  agreement 
process  to  assure  that  affordable  and 
adequate  charter  services  are  available 


to  the  general  public,  including  the 
transportation  disadvantaged.  The 
exception  provides  merely  additional 
assurance,  especially  in  non-urbanized 
areas,  where  implementation  of  the 
regulation  has  been  more  difficult. 

UMTA  is  persuaded  that  the  addition 
of  an  exception  for  State-certified 
agencies  is  reasonable  and  consistent 
with  the  intent  of  this  amendment  to  the 
Charter  Service  Regulation,  which  is  to 
ensure  that  the  transportation  needs  of 
agencies  serving  the  transportation 
disadvantaged  are  met.  UMTA  is  also 
persuaded  that  the  exception  proposed 
in  the  NPRM  for  trips  based  on  the 
eligibility  standard  of  more  than  50% 
elderly  can  be  easily  abused.  Some  of 
the  comments  from  private  operators 
described  their  fears  of  potential  abuse 
and  difficulty  in  implementing  the 
proposed  exception.  It  was  noted  that 
the  population  over  55  years  of  age  is 
increasing  annually  and  that  many 
business  and  convention  charters  could 
carry  a  simple  majority  of  passengers  in 
this  age  group,  thus  technically 
qualifying  for  the  exception,  although 
inconsistent  with  its  underlying  intent. 
Private  operators  also  noted  that  in  the 
“real  world"  those  wanting  to  contract 
with  the  public  operator  could  easily 
claim  that  a  trip  was  for  elderly 
passengers  and  in  many  cases  neither 
the  public  operator  nor  the  private 
operator  could  confirm  the  veracity 
without  checking  individual 
identification.  As  enforcement  of  the 
process  is  largely  dependent  upon  the 
compliant  process,  a  violation  of  this 
standard  cannot  be  determined  by 
simple  observation  of  a  bus  load  of 
passengers  and  the  private  operators 
have  no  way  to  collect  information 
necessary  to  provide  an  objective  basis 
for  making  a  complaint. 

UMTA  believes  that  in  classifying  a 
group  of  elderly  persons  as 
disadvantaged,  one  must  take  into 
account  either  adverse  physical  or 
economic  circumstances.  Accordingly,  it 
is  UMTA’s  view  that  elderly  persons 
having  a  physical  and  economic 
disadvantage  will  be  able  to  obtain 
charter  service  under  the  exception  for 
the  handicapped  and  for  HHS-funded 
social  service  agencies,  and  that  a 
separate  exception  for  the  elderly  would 
be  largely  redundant.  Further,  UMTA 
believes  that  the  additional  assurance 
provided  by  a  separate  exception  does 
not  justify  the  risk  and  potential  for 
abuse  the  exception  affords,  especially 
in  the  urban  areas.  In  balancing  the 
alternatives  to  ensure  against  abuse, 
UMTA  has  determined  that  this 
approach  is  less  burdensome  and  more 
effective  than  increasing  procedural  and 


administrative  requirements  to  counter 
the  potential  abuse  and  enforcement 
difficulties  of  the  exception  for  the 
elderly  proposed  in  the  NPRM.  By 
recognizing  that  the  elderly  may  be 
transportation  disadvantaged  not 
because  of  age  alone  but  because  of 
physical  and  economic  conditions,  the 
exception  promulgated  today  ensures 
that  their  needs  are  met  through  a 
mechanism  which  can  be  readily 
verified  and  enforced. 

2.  Procedural  Requirements 

The  exception  proposed  in  the  NPRM 
required  that  the  governmental  entity  or 
tax-exempt  organization  which  is 
contracting  for  charter  service  submit  a 
certification  to  the  UMTA  recipient  that 
the  entity  or  organization,  and  the 
specific  charter  trip  in  question,  meet 
the  conditions  of  the  exception  to  the 
UMTA  charter  regulation.  In  the  text  of 
the  proposed  amendment,  UMTA 
provides  the  working  of  the  certification 
process. 

UMTA  received  a  total  of  one 
hundred  and  seventy-six  (176) 
comments  on  this  process,  including  the 
one  hundred  and  thirty-four  (134) 
responses  to  the  ABA  survey.  Of  the  five 
(5)  comments  received  from  State 
Transportation  Departments  on  this 
issue,  four  (4)  submit  that  the 
certification  process  would  be  easy  to 
implement  and  support  the  approach.  Of 
the  eighteen  (18)  comments  from 
recipients  and  those  representing  their 
interest,  fourteen  (14)  indicate  that  the 
certification  process  would  be 
administratively  burdensome. 

Recipients  also  express  concern  that 
contracting  organizations  may  not 
understand  the  requirements,  may  give 
false  certifications,  or  may  be  too 
intimidated  by  the  certification 
requirement  to  use  the  exception 
effectively.  They  express  concern,  also, 
that  they  may  be  held  responsible  in 
situations  where  a  contracting  agency 
intentionally  or  unknowingly  make  a 
false  certification. 

The  overwhelming  majority  (147  of 
150)  of  comments  from  private  operators 
and  those  representing  their  interests 
indicate  that  the  proposed  process  is 
unenforceable  and  easily  abused.  These 
commenters  urge  UMTA  to  require  a 
process  that  assures  private  operators 
prior  notice  and  opportunity  to  provide 
the  service  before  recipients  could 
contract  for  the  trip.  Most  advocate  a 
process  similar  to  the  petition  process 
for  the  non-urbanized  area  hardship 
exeption  which  requires  documented 
notice  to  the  private  operators  and 
UMTA  approval  before  recipients  can 
contact  directly  for  charter  services. 
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In  this  final  rule,  UMTA  has  decided 
not  to  alter  the  procedural  requirements 
proposed.  UMTA  believes  that  a  notice 
and  petition  process,  as  advocated  by 
the  private  operators,  creates  an  undue 
administrative  burden  on  recipients  and 
consumers,  is  impractical  and  costly  to 
implement  on  a  trip-by-trip  basis,  and 
would  have  a  “chilling  effect”  which 
would  undermine  the  assurance  that 
UMTA  intends  to  provide  with  the 
exception.  In  balancing  these  concerns 
against  the  legitimate  fears  of  abuse, 
which  focus  primarily  on  the  structure  of 
the  exception  for  the  elderly,  UMTA  has 
determined  that  modifying  the  eligibility 
requirements  of  that  exception  achieves 
the  same  objective  more  efficiently  and 
effectively  without  undermining  the 
purpose  of  the  exception. 

Although  UMTA's  goal  remains  a 
simple  and  easily  implemented 
exception,  UMTA  believes  that  the 
certification  process  is  a  necessary 
safeguard.  However,  UMTA  notes  the 
recipients’  fears  that  they  may  be  held 
responsible  for  ensuring  that  the 
conditions  of  eligibility  are  met  by  the 
contracting  agencies,  and  has 
determined  that  it  will  not  require  a 
recipient  to  look  beyond  the  certification 
unless  the  recipient  has  a  “reasonable 
cause”  to  believe  that  the  certification  is 
falsified.  UMTA  considers  an  example 
of  “reasonable  cause”  to  be  a  past 
history  of  abuse,  or  a  pattern  of  abuse  of 
the  certification  by  the  contracting 
agency.  UMTA  expects  that  when  it  is 
brought  to  the  attention  of  a  recipient, 
either  independently  or  through  the 
UMTA  complaint  process,  that  a 
contracting  agency  has  knowingly 
submitted  a  false  certification,  the 
recipient  shall  cease  providing  charter 
service  to  such  agency.  UMTA  will  take 
enforcement  action  against  recipients 
which  continue  to  provide  charter 
service  to  contracting  agencies  that  the 
recipients  have  reasonable  cause  to 
know  have  submitted  false 
certifications. 

In  the  discussion  of  the  certification 
process  in  the  NPRM,  UMTA 
specifically  requested  comment  on  the 
element  of  the  certification  which 
requires  assurance  of  compliance  with 
Title  VI  of  the  Civil  Rights  Act  of  1964 
and  implementing  regulations 
thereunder.  Very  few  commenters 
address  this  issue  and  while  some 
suggest  that  it  is  perhaps  unnecessary, 
none  express  objection  or  suggest 
alternatives.  Consequently,  UMTA  has 
not  altered  the  requirement  in  the  final 
rule,  except  to  add  the  regulatory 
citation  application  to  the  USDHHS 
funded  programs. 


III.  Analysis  of  the  Amendment 

4.  Subparagraph  604.9  (b)(5) 

This  exception  allows  all  UMTA 
recipients  to  contract  directly  for  charter 
services  upon  obtaining  a  certification 
that  the  contracting  entity  or 
organization  and  the  specific  charter  trip 
in  question  meet  the  conditions  of  the 
exception.  These  conditions  are  set  forth 
in  subparagraphs  (i),  (ii)  and  (iii),  which 
also  provide  the  text  of  the  certification. 
This  exception  is  similar  to  that 
proposed  in  the  NPRM,  except  that  the 
condition  in  subparagraph  (ii),  allowing 
trips  where  more  than  50%  of  the 
passengers  on  the  trip  will  be  elderly, 
has  been  removed.  Moreover, 
subparagraph  (iii)  has  been  added  to 
expand  the  exception  to  State-certified 
groups  which  meet  the  same  eligibility 
requirements  and  serve  a  clientele 
similar  to  that  of  the  USDHHS-funded 
programs  listed  in  Appendix  A. 

In  reviewing  the  comments  we 
received  to  this  NPRM,  UMTA 
recognizes  that  there  are  entities  that 
perform  public  welfare  functions  that 
receive  no  Federal  assistance,  but  either 
receive,  or  are  eligible  to  receive,  State 
or  local  government  public  welfare 
assistance,  comparable  to  the  assistance 
provided  by  USDHHS  to  the  programs 
listed  in  Appendix  A.  UMTA  has 
therefore  determined  that  in  certain 
circumstances,  it  would  be  inequitable 
to  deny  the  privileges  of  this  exception 
to  groups  of  persons  who  are  transit- 
dependent  or  transportation- 
disadvantaged  and  who  are 
participating  in  charter  trips  arranged  by 
governmental  entities  or  tax-exempt 
organizations  that  receive  or  are  eligible 
to  receive  public  welfare  assistance 
from  a  State  or  local  government, 
although  those  entities  or  organizations 
do  not  receive  funding  from  the 
USDHHS. 

Accordingly,  UMTA  has  established  a 
mechanism  by  which  a  State  may 
petition  UMTA  for  inclusion  on 
Appendix  A  of  a  governmental  entity  or 
tax-exempt  organization  that  receives 
no  assistance  from  USDHHS.  To  be 
eligible  for  inclusion,  a  State  must 
petition  UMTA  on  behalf  of  the 
requesting  entity  or  organization.  Any 
tax-exempt  organization  that  either 
receives  or  would  be  eligible  to  receive 
State  or  local  public  welfare  assistance 
funding  comparable  to  that  provided  by 
USDHHS  may  request  the  State  to 
submit  to  UMTA  a  petition  on  its  behalf. 
If  the  State  determines  it  appropriate  to 
petition  UMTA  on  behalf  of  the  entity  or 
organization,  the  State  should  include 
with  its  petition  the  following 
information:  (1)  The  name  of  the  entity 
or  organization,  a  description  of  its 


membership  and  constituency,  and  the 
type  of  public  welfare  activities  it 
performs:  (2)  in  the  case  of  a  tax-exempt 
organization,  evidence  that  the 
organization  is  exempt  from  taxation 
under  subsection  501(c)(1),  (3),  (4),  or 
(19)  of  the  Internal  Revenue  Code;  (3)  a 
certification  by  the  entity /organization 
that:  (a)  It  is  a  government  entity  or  an 
organization  exempt  from  taxation 
under  subsection  501(c)(1),  (3),  (4),  or 
(19)  of  the  Internal  Revenue  Code;  (b)  it 
either  receives  or  is  eligible  to  receive, 
directly  or  indirectly,  from  a  State  or 
local  governmental  body  public  welfare 
assistance  funding  comparable  to  that 
provided  by  USDHHS  to  the  programs 
listed  in  Appendix  A;  and  (c)  in  the 
course  of  carrying  out  the  programs  for 
which  it  has  been  organized,  it  arranges 
for  travel  of  groups  of  persons  who  are 
transit-disadvantaged  or  transit- 
dependent.  UMTA  will  review  the 
materials  submitted,  and,  at  its 
discretion,  request  additional 
information  from  the  State  or  applicant. 
In  addition,  UMTA  reserves  the  right  to 
seek  information  and  advice  from 
USDHHS  or  other  appropriate  sources. 
When  UMTA  makes  its  decision,  UMTA 
will  inform  both  the  State  and  the 
applicant  in  writing.  If  UMTA  approves 
the  petition,  UMTA  will  provide  the 
State  and  the  applicant  a  written 
statement  to  the  effect  that  an  UMTA 
recipient  may  execute  a  contract  with 
the  entity  or  organization  to  provide 
charter  service  directly  to  that  entity  or 
organization. 

Two  commenters  ask  whether  the 
certification  could  be  submitted  as  a 
one-time  submission.  It  is  UMTA’s 
intent  that  the  certification  be  made  on  a 
trip-by-trip  basis,  since  the  qualifying 
conditions  are  trip  specific  as  to  die 
passengers  to  be  transported  and  the 
purpose  of  each  trip.  UMTA  does 
recognize  situations  where  one  contract 
may  cover  more  than  one  trip  for  the 
same  passengers  and  the  same 
purposes,  such  as  a  week-long  day  camp 
program  for  handicapped  children. 

Under  these  situations,  a  single 
certification  would  be  acceptable. 

B.  Subparagraph  604.9  (b)(6) 

This  exception  permits  direct 
contracting  to  eligible  entities  and 
organizations  when  more  than  50%  of 
the  passengers  on  the  trip  will  be  elderly 
and  the  other  conditions  of  the 
certification  are  met.  This  exception 
applies  only  to  recipients  in  non- 
urbanized  areas,  i.e.  areas  with 
populations  of  less  than  50,000.  Although 
these  recipients  generally  receive  funds 
under  UMTA’s  Section  18  program,  the 
exception  applies  to  all  recipients  in 
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non-urbanized  areas,  regardless  of  the 
UMTA  funding  source.  This  procedure  is 
consistent  with  the  non-urbanized  area 
hardship  exception  to  the  charter  rule. 
This  exception  applies  the  same 
procedural  requirements  as  do 
subparagraphs  (5)(i)  and  (ii),  which  are 
discussed  above. 

In  the  NPRM,  this  exception  was 
proposed  for  application  to  all 
recipients.  The  reasons  for  limiting  the 
exception  have  been  discussed  above. 

C.  Subparagraph  604.9(b)(7) 

This  provision  codifies  the  formal 
agreement  process.  UMTA  discussed 
this  process  in  its  “Charter  Service 
Question  and  Answers,”  published  in 
the  Federal  Register,  November  3, 1987, 
42248,  at  42249.  UMTA  has  determined 
that  it  should  codify  the  process  as  an 
exception  in  this  final  rule  to  emphasize 
its  importance  and  utility  in  the  proper 
implementation  of  the  Charter  Service 
Regulation.  The  exception  as  set  forth  in 
this  final  rule  is  consistent  with  this 
previously  published  guidance.  Under 
these  agreements,  a  recipient  may 
operate  particular  charter  trips 
contracting  directly  with  the  customer 
where  there  is  a  formal  agreement  to 
this  effect  between  the  recipient  and  all 
private  operators  responding  to  the 
recipient’s  notice  and  determined  to  be 
“willing  and  able”.  To  take  advantage  of 
this  exception,  the  recipient  must 
complete  the  review  process  on  all 
replies  to  its  annual  charter  notice. 
Except  for  the  limitations  of  incidental 
use,  the  recipient  and  the  private 
operators  may  define  the  excepted 
charter  service  in  any  terms  and 
conditions  agreed  to.  UMTA  is  not  a 
party  to  these  agreements,  nor  is 
UMTA’s  concurrence  or  approval 
required.  The  only  procedural 
requirement,  in  addition  to  conclusion  of 
a  formal  agreement,  is  that  notice  of  the 
agreement  be  published.  The  recipient’s 
annual  published  notice  must  provide 
for  this  type  of  agreement  or  be 
subsequently  amended  to  specifically 
refer  to  such  agreement,  before  the 
recipient  undertakes  the  charter  trips 
described  in  the  agreement. 

D.  Appendix  A 

In  Appendix  A,  UMTA  provides  a  list 
of  the  USDHHS  programs  referenced  in 
exception  (5)(ii).  The  scope  and 
composition  of  Appendix  A  is  identical 
to  the  listing  proposed  in  the  NPRM.  In 
response  to  the  comments  submitted 
which  questioned  the  rationale  for 
limiting  the  exception  to  Federal 
programs,  this  final  rule  includes  an 
additional  provision  to  encompass 
State-certified  agencies  receiving 


funding  under  local  and  State  programs 
similar  to  the  Federal  programs. 

E.  Appendix  B 

In  this  final  rule  UMTA  has  added  an 
Appendix  B  to  clarify  the  definition  of 
the  terms  “elderly”  and  "handicapped” 
as  used  in  exceptions  (5)  and  (6).  In  the 
NPRM,  UMTA  explains  that  for 
purposes  of  these  exceptions,  UMTA 
recipients  should  apply  the  same 
definitions  they  apply  for  eligibility  for 
the  UMT  Act  half-fare  provisions. 

UMTA  received  comment  from  private 
operators  seeking  clarification  of  these 
definitions.  This  is  understandable  as 
private  operators  can  not  be  expected  to 
be  entirely  familiar  with  the  UMTA 
program.  Additionally,  while  Section  18 
recipients  are  familiar  with  UMTA 
definitions  of  these  terms,  they  are  not 
specifically  familiar  with  the  guidelines 
for  the  half-fare  provision  as  this 
requirement  is  not  applicable  to  the 
section  18  program. 

Consequently,  UMTA  has  added  an 
Appendix  B  which  sets  forth  and 
explains  the  definitions  of  “elderly”  and 
“handicapped”.  This  guidance  is 
consistent  with  the  definitional 
requirements  for  the  half-fare  provision. 
It  is  expected  that  recipients  governed 
by  the  half-fare  requirement  will  apply 
the  same  definitions  for  eligibility  for  the 
charter  exception. 

IV.  Regulatory  Impacts 

A.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  UMTA  has 
determined  it  is  not  a  major  rule.  This 
rule  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

B.  Regulatory  Evaluation 

This  rule  is  a  significant  rule  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures 
because  of  the  substantial  public 
interest  in  this  rulemaking.  Accordingly, 
UMTA  held  four  public  hearings  and  a 
total  of  fifty-eight  (58)  witnesses 
commented  at  the  hearings  in 
Washington,  DC;  Kansas  City,  Missouri; 
Cincinnati,  Ohio;  and  San  Francisco, 
California.  Additionally,  UMTA 
received  eighty-two  (82)  written 
comments  plus  one-hundred  and  thirty- 
four  (134)  responses  to  a  survey 
conducted  by  the  American  Bus 
Association  (ABA).  The  breakdown 
among  commenter  categories  is  set  forth 
in  the  Supplementary  Information 
section  of  the  text  llie  docket  of  these 
comments  is  available  for  public  review. 

Although  this  amendment  is 
significant  for  its  public  interest  UMTA 
has  determined  that  it  will  have  very 


little  effect  on  the  basic  economic  trends 
and  projections  identified  in  the 
Regulatory  Analysis  supporting  the 
April  1987  Regulation.  (April  13, 1987,  at 
52  FR 11932.) 

At  the  outset  of  this  rulemaking, 

UMTA  did  not  have  any  empirical  data 
on  the  number  of  charter  trips  this  rule 
might  affect  or  the  cost  associated  with 
those  trips.  UMTA  did  know  the  transit 
operators  revenues  from  all  of  their 
charter  service  amounted  to  only  1, 2,  or 
3  percent  of  their  total  revenue,  whereas 
charter  service  revenue  is  the  primary  or 
only  source  of  revenue  for  many  private 
operators.  (See  the  Regulatory  Analysis, 
April  13, 1987,  52  FR  11932.)  However,  in 
the  NPRM,  UMTA  stated  that  it  believed 
that  the  population  served  by  this  rule, 
that  is,  the  elderly,  handicapped,  transit 
dependent,  and  transit  disadvantaged 
was  but  a  small  fraction  of  the  universe 
of  charter  services.  Comments  to  the 
docket  from  private  operators  indicated 
that  charter  services  under  the  elderly 
exception,  as  proposed,  may  constitute 
anywhere  from  25-90  percent  of  their 
business.  However,  in  this  final  rule  we 
have  reduced  the  economic  impact  on 
private  operators  by  limiting  the 
exception  for  social  service  agencies 
serving  the  elderly  to  rural  areas,  and  by 
subjecting  the  exception  for  other  social 
service  agencies  to  a  test  of 
“transportation  dependency.” 

Comments  from  recipients  and  public 
operators  indicate  that  the  other 
constituencies  that  would  be  served  by 
the  rule  did  constitute  only  a  small 
portion  of  the  charter  business.  Some 
commenters  stated  that  their  request  for 
charter  service  for  the  handicapped 
were  as  few  as  one  or  two  in  a  year. 

C.  Executive  Order  12612 

This  action  has  been  reviewed  under 
Executive  Order  12612  or  Federalism 
and  UMTA  has  determined  that  this 
action  does  not  have  implications  for 
principles  of  federalism  that  warrant  the 
preparation  of  a  Federalism 
Assessment.  This  rule  will  not  limit  the 
policymaking  and  administrative 
discretion  of  the  States,  nor  will  it  affect 
the  States’  abilities  to  discharge 
traditional  State  governmental  functions 
or  otherwise  affect  any  aspect  of  State 
sovereignty. 

Indeed,  consistent  with  the 
fundamental  principles  of  Federalism  as 
described  by  Executive  Order  12612,  the 
programs  and  policies  of  the  Urban 
Mass  Transportation  Administration  are 
purposely  structured  to  place  primary 
responsibility  on  States  and  local 
governments  for  the  provision  of  mass 
transportation  services  to  their 
communities,  and  to  encourage  States 
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and  local  governments  to  achieve  their 
objectives  for  mass  transportation 
through  cooperative  effort.  As  is  true  for 
all  UMTA  programs  and  policies,  this 
action  grants  maximum  administrative 
discretion  to  States  and  local 
governments. 

D.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  606(b),  as 
added  by  the  Regulatory  Flexibility  Act, 
Pub.  L  96-354,  UMTA  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act. 

E.  Environmental  Impacts 

This  proposed  regulation  would  not 
adversely  affect  the  environment. 

F.  Paperwork  Reduction  Act 

This  rule  contains  requirements 
regarding  the  collection  of  information 
and  is  subject  to  the  Paperwork 
Reduction  Act,  Pub.  L  96-511, 44  U.S.C. 
Chapter  35.  One  requirement  in  the  rule 
is  for  die  protection  of  UMTA  grantees 
that  provide  charter  service  under  the 
exception  provided  by  this  rule.  The  rule 
requires  that  an  agency  wishing  to  take 
advantage  of  the  exception  must  certify 
to  the  grantee  that  the  agency  is  an 
eligible  agency  under  the  rule.  The  other 
requirement  in  the  rule  is  for  the  benefit 
of  State  and  locally  funded  agencies. 
The  rule  also  requires  that  an  agency 
receiving  funding  under  State  or  local 
welfare  programs  wishing  to  take 
advantage  of  the  exception  must  apply 
to  the  State  and  the  State  must  certify  to 
UMTA  according  to  the  requirements  of 
eligibility  set  forth  in  the  rule.  Each  of 
these  paperwork  requirements  are  being 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as  part  of 
UMTA’s  request  for  extension  of  the 
existing  operations  under  49  CFR  Part 
604,  OMB  Control  #2132-0543  which 
expires  December  31, 1988. 

List  of  Subjects  in  49  CFR  Part  604 

Buses,  Grant  programs — 
transportation,  Mass  transportation, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  decribed 
in  the  preamble,  Tide  49,  Code  of 
Federal  Regulations,  Part  604,  Charter 
Service,  is  amended  as  follows: 

PART  604— [AMENDED] 

1.  The  authority  citation  for  Part  604 
continues  to  read  as  follows: 

Authority:  Urban  Mass  Transportation  Act 
of  1964,  as  amended  (49  U.S.C.  1601  et  seq.); 
23  U.S.C.  103(e)(4).  142(a),  and  142(c);  and  49 
CFR  1.51. 


2.  Section  604.9  is  amended  by  adding 
paragraphs  (b)  (5),  (6)  and  (7)  to  read  as 
follows: 

$  604.9  Charter  service. 

(b)  *  *  * 

(5)  A  recipient  may  execute  a  contract 
with  a  government  entity  or  a  private, 
non-profit  organization  exempt  from 
taxation  under  subsection  501(c)(1), 
501(c)(3),  501(c)(4),  or  501(c)(19)  of  the 
Internal  Revenue  Code  to  provide 
charter  service  upon  obtaining  a 
certification  horn  that  entity  or 
organization  which  states  that: 

(i)  [the  entity/organization]  certifies  that  it 
is  a  government  entity  or  an  organization 
exempt  from  taxation  under  subsection 
501(c)(1),  501(c)(3),  501(c)(4),  or  501(c)(19)  of 
the  Internal  Revenue  Code;  there  will  be  a 
significant  number  of  handicapped  persons 
as  passengers  on  this  charter  trip;  the 
requested  charter  trip  is  consistent  with  the 
function  and  purpose  of  [the  entity/ 
organization);  and  the  charter  trip  will  be 
organized  and  operated  in  compliance  with 
Tide  VI  of  the  Civil  Rights  Act  of  1964,  as 
amended;  and,  Section  19  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended,  and 
49  CFR  Part  27;  or,  45  CFR  Part  80;  or, 

(ii)  [the  entity /organization]  certifies  that  it 
is  a  government  entity  or  an  organization 
exempt  from  taxation  under  subsection 
501(c)(1).  501(c)(3),  501(c)(4),  or  501(c)(19)  of 
the  Internal  Revenue  Code;  [the  entity/ 
organization]  is  a  qualified  social  service 
agency  under  Appendix  A  of  49  CFR  Part  604, 
as  a  recipient  of  funds,  either  directly  or 
indirectly,  under  one  or  more  of  the  Federal 
programs  listed  in  Appendix  A;  the  requested 
charter  trip  is  consistent  with  the  function 
and  purpose  of  [the  entity/organization];  and 
the  charter  trip  will  be  organized  and 
operated  in  compliance  with  Title  VI  of  the 
Civil  Rights  Act  of  1964,  as  amended;  and, 
Section  19  of  the  Urban  Mass  Transportation 
Act  of  1964,  as  amended,  and  49  CFR  Part  27; 
or,  45  CFR  Part  80. 

(iii)  [the  entity/organization]  certifies  that 
it  is  a  government  entity  or  organization 
exempt  from  taxation  under  subsection 
501(c)(1),  501(c)(3),  501(c)(4),  or  501(c)(19)  of 
the  Internal  Revenue  Code;  [the  entity/ 
organization]  either  receives  or  is  eligible  to 
receive  directly  or  indirectly,  from  a  State  or 
local  governmental  body  public  welfare 
assistance  funds  for  purposes  whose 
implementation  may  require  the 
transportation  of  a  group  of  transit- 
advantaged  or  transit-dependent  persons; 
following  a  petition  presented  by  the  State  in 
which  the  entity  or  organization  resides, 
UMTA  has  determined  in  writing  that  an 
UMTA  recipient  may  contract  directly  with 
the  entity  or  organization  for  charter  services; 
the  requested  charter  trip  is  consistent  with 
the  functions  and  purposes  of  the  entity  or 
organization;  and  the  charter  trip  will  be 
organized  and  operated  in  compliance  with 
Tide  VI  of  the  Civil  Rights  Act  of  1964,  as 
amended;  and  Section  19  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended,  and 
49  CFR  Part  27;  or,  45  CFR  Part  80. 


(6)  A  recipient  in  a  non-urbanized 
area  may  execute  a  contract  with  a 
government  entity  or  a  private,  non¬ 
profit  organization  exempt  from  taxation 
under  subsection  501(c)(1),  501(c)(3), 
501(c)(4),  or  501(c)(19)  of  the  Internal 
Revenue  Code  to  provide  charter  service 
upon  obtaining  a  certification  from  that 
entity  or  organization  which  states  that: 

[the  entity/organization]  certifies  that  it  is 
a  government  entity  or  an  organization 
exempt  from  taxation  under  subsection 
501(c)(1),  501(c)(3),  501(c)(4),  or  501(c)(19)  of 
the  Internal  Revenue  Code;  more  than  50%  of 
the  passengers  on  this  charter  trip  will  be 
elderly;  the  requested  charter  trip  is 
consistent  with  the  function  and  purpose  of 
[the  entity /organization];  and  the  charter  trip 
will  be  organized  and  operated  in  compliance 
with  Title  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended;  and,  Section  19  of  the  Urban 
Mass  Transportation  Act  of  1964,  as 
amended,  and  49  CFR  Part  27;  or,  45  CFR  Part 
80. 

(7)  A  recipient  may  provide  charter 
service  directly  to  the  customer  where  a 
formal  agreement  has  been  executed 
between  the  recipient  and  all  private 
charter  operators  it  has  determined  to 
be  willing  and  able  in  accordance  with 
this  part,  provided  that: 

(i)  The  agreement  specifically  allows 
the  recipient  to  provide  the  particular 
type  of  charter  trip; 

(ii)  The  recipient  has  provided  for 
such  an  agreement  in  its  annual  public 
charter  notice  published  pursuant  to  this 
part  before  undertaking  any  charter 
service  pursuant  to  this  exception;  and 

(iii)  If  a  recipient  has  received  several 
responses  to  its  annual  public  charter 
notice  but  ceased  its  review  process 
after  determining  that  one  private 
operator  was  willing  and  able,  it  must, 
before  concluding  a  formal  charter 
agreement  under  this  section,  complete 
the  review  process  to  ensure  that  all  the 
willing  and  able  private  operators  are 
valid  parties  to  the  agreement. 

3. 49  CFR  Part  604  is  amended  by 
adding  at  the  end  thereof  the  following 
appendices  A  and  B: 

Appendix  A 

The  following  is  a  list  of  Federal  assistance 
programs  administered  under  the  United 
States  Department  of  Health  and  Human 
Services  (HHS).  The  financial  assistance 
under  each  of  these  HHS  programs  includes 
funding  for  the  transportation  needs  of  the 
program  beneficiaries. 


Program  title 

Agency 

Project  Grant  and 

Public  Health  Service, 

Cooperative 

HHS. 

Agreements  (or 

Tuberculosis  Control 

Programs. 

1 
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Program  title 


Mental  Health  Service 
lor  Cuban  Entrants. 
Mental  Health  Planning 
and  Demonstration 
Projects. 

Alcohol.  Drug  Abuse 
Treatment  and 
Rehabilitation  Block 
Grant. 

Family  Planning- 
Services. 

Community  Health 
Centers. 

Indian  Health  Services— 
Health  Management 
Development  Program. 
Migrant  Health  Centers 
Grants. 

Childhood  Immunization 
Grants. 

Administration  for 
Children,  Youth  and 
Families  (ACYF) — 
Head  Start 
ACYF  Child  Welfare 
Research  and 
Demonstration 
Program. 

ACYF  Runaway  and 
Homeless  Youth. 

ACYF  Adoption 
Opportunities. 

ACYF  Child  Abuse  and 
Neglect  (State  Grants). 

ACYF  Child  Abuse  and 
Neglect  Discretionary. 

Administration  for  Native 
Americans  (ANA) 
Native  American 
Programs— Financial 
Assistance  Grants. 
ANA  Research. 
Demonstration  and 
Evaluation. 

ANA  Training  and 
Technical  Assistance. 

Administration  of 
Developmental 
Disabilities  (ADD)— 
Basic  Support  and 
Advocacy  Grants. 

ADD  Special  Projects  — 


ADD  University  Affiliated 
Facilities. 

Administration  on  Aging 
(ADA)  Special 
Programs  for  the 
Aging— Grants  for 
Supportive  Services 
and  Senior  Centers. 

ADA  Title  III.  Part  C. 
Nutrition  Services. 

ADA  Grants  to  Indian 
Tribes. 

ADA  Training.  Research 
and  Discretionary 
Projects  and 
Programs. 

Social  Service  Block 
Grant. 


Agency 


Public  Health  Service, 
HHS. 

Public  Health  Service, 
HHS. 

Public  Health  Service, 
HHS. 


Public  Health  Service, 
HHS 

Public  Health  Service. 
HHS. 

Public  Health  Service, 
HHS. 

Public  Health  Service, 
HHS. 

Public  Health  Service, 
HHS. 

Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services. 
HHS. 

Office  of  Human 
Development  Services. 
HHS. 

Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services. 
HHS. 


Office  of  Human 
Development  Services. 
HHS. 

Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services, 
HHS. 


Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services, 
HHS  Title  III.  Part  B— 


Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services, 
HHS. 

Office  of  Human 
Development  Services. 
HHS. 

Office  of  Human 
Development  Services. 
HHS. 


Program  title 


Medical  Assistance 
Program  Title  XIX. 

Medicare- 
Supplemental  Medical 
Insurance. 

Aid  to  Families  with 
Dependent  Children 
(AFDC) — Maintenance 
Assistance. 

Work  Incentive  Program- 

Community  Service 
Block  Grant  (CSBG). 

CSBG  Discretionary 
Awards. 

CSBG  Discretionary 
Awards— Community 
Food  and  Nutrition. 

Social  Security- 
Disability  Insurance. 

Supplemental  Security 
Income. 

Home  Health  Services 
and  Training. 

Coal  Miners  Respiratory 
Impairment  Treatment 
Clinics  and  Services. 

Preventive  Health 
Services— Sexually 
Transmitted  Diseases 
Control  Grants. 

Health  Programs  for 
Refugees. 


Agency 


Health  Care  Financing 
Medicaid; 

Administration,  HHS. 
Health  Care  Financing 
Administration,  HHS.O 

Family  Support 
Administration,  HHS. 


Family  Support 
Administration,  HHS. 

Family  Support 
Administration,  HHS. 

Family  Support 
Administration,  HHS. 

Family  Support 
Administration,  HHS. 

Social  Security 
Administration.  HHS. 

Social  Security 
Administration,  HHS. 

Public  Health  Service, 
HHS. 

Public  Health  Service, 
HHS. 

Public  Health  Service, 
HHS. 


Public  Health  Service, 
HHS. 


Appendix  B 

Elderly  and  Handicapped 

The  definitions  of  the  term  “elderly  and 
handicapped”  as  applied  under  UMTA's 
elderly  and  handicapped  half-fare  program 
(49  CFR  Part  609)  shall  apply  to  this  rule.  This 
permits  a  broader  class  of  handicapped 
persons  to  take  advantage  of  the  exception 
than  would  be  permitted  under  the  more 
restrictive  definition  applied  to  the  non¬ 
discrimination  provisions  of  the  Department's 
§  504  program  (49  CFR  Part  27.5),  which 
includes  only  handicapped  persons  otherwise 
unable  to  use  the  recipient's  bus  service  for 
the  general  public. 

Accordingly,  for  the  purposes  of  Section 
604.9(b)(6),  the  definition  of  "elderly  persons" 
may  be  determined  by  the  UMTA  recipient 
but  must  at  a  minimum,  include  all  persons 
65  years  of  age  or  over. 

Similarly,  the  definition  of  “handicapped 
persons"  is  derived  from  the  existing 
regulations  at  49  CFR  Part  609.3  which 
provide  that  “Handicapped  persons"  means 
those  individuals  who,  by  reason  of  illness, 
injury,  age,  congenital  malfunction,  or  other 
permanent  or  temporary  incapacity  or 
disability,  including  those  who  are 
nonambulatory  wheelchair-bound  and  those 
with  semi-ambulatory  capabilities,  are 
unable  without  special  facilities  or  special 
planning  or  design  to  utilize  mass 
transportation  facilities  and  services  as 
effectively  as  persons  who  are  not  so 
affected. 

To  assist  in  understanding  how  the 
definitions  might  be  applied  to  administration 
of  the  charter  rule,  the  following  questions 
and  answers  previously  published  by  UMTA 


for  the  half-fare  program  in  UMTA  C  9060.1, 
April  20, 1978,  are  reproduced: 

1.  Question:  Can  the  definition  of  "elderly" 
or  "handicapped"  be  restricted  on  the  basis 
of  residency,  citizenship,  income, 
employment  status,  or  the  ability  to  operate 
an  automobile? 

Answer:  No.  Section  5(m)  is  applicable  to 
“elderly  and  handicapped  persons."  It  is 
UMTA’s  policy  that  such  categorical 
exceptions  are  not  permitted  under  the  Act. 

2.  Question:  Can  the  eligibility  of 
"temporary  handicaps”  be  restricted  on  the 
basis  of  their  duration? 

Answer  Handicaps  of  less  than  90  days 
duration  may  be  excluded.  Handicaps  of 
more  than  90  days  duration  must  be  included. 

3.  Question:  Can  the  definition  of 
“handicap”  be  limited  in  any  way? 

Answer  UMTA  has  allowed  applicants  to 
exclude  some  conditions  which  appear  to 
meet  the  functional  defmition  of  “handicap” 
provided  in  Section  16  of  the  UMT  Act.  These 
include  pregnancy,  obesity,  drug  or  alcohol 
addiction,  and  certain  conditions  which  do 
not  fall  under  the  statutory  definition  (e.g.. 
loss  of  a  finger,  some  chronic  heart  or  lung 
conditions,  controlled  epilepsy,  etc.). 
Individuals  may  also  be  excluded  whose 
handicap  involves  a  contagious  disease  or 
poses  a  danger  to  the  individual  or  other 
passengers.  Other  exceptions  should  be 
reviewed  on  a  case-by-case  basis. 

4.  Question:  Is  blindness  considered  a 
handicap  under  Section  5(m)? 

Answer  Yes. 

5.  Question:  Is  deafness  considered  a 
handicap  under  Section  5(m)? 

Answer  As  a  rule,  no,  because  deafness, 
especially  on  buses,  is  not  considered  a 
disability  which  requires  special  planning, 
facilities,  or  design.  However,  deafness  is 
recognized  as  a  handicap  in  UMTA's  elderly 
and  handicapped  regulation,  and  applicants 
for  Section  5  assistance  are  encouraged  to 
include  the  deaf  as  eligible  for  off-peak  half- 
fares. 

6.  Question:  Is  mental  illness  considered  a 
handicap  under  Section  5(m)? 

Answer  As  a  rule,  no,  because  of  the 
difficulty  in  establishing  criteria  or  guidelines 
for  defining  eligibility.  However.  UMTA 
encourages  applicants  to  provide  the 
broadest  possible  coverage  in  defining 
eligible  handicaps,  including  mental  illness. 

7.  Question:  Can  operators  delegate  the 
responsibility  for  certifying  individuals  as 
eligible  to  other  agencies? 

Answer  Yes.  provided  that  such  agencies 
administer  the  certification  of  individuals  in 
an  acceptable  manner  and  are  reasonably 
accessible  to  the  elderly  and  handicapped. 
Many  operators  currently  make  extensive  use 
of  social  service  agencies  (both  public  and 
private)  to  identify  and  certify  eligible 
individuals. 

8.  Question:  Can  operators  require  elderly 
and  handicapped  individuals  to  be 
recognized  by  any  existing  agency  (e.g.. 
require  that  handicapped  persons  be 
receiving  Social  Service  or  Veterans' 
Administration  benefits)? 

Answer  Recognition  by  such  agencies  is 
commonly  used  to  certify  eligible  individuals. 
However,  such  recognition  should  not  be  a 
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mandatory  prerequisite  for  eligibility.  For 
example,  many  persons  with  eligible 
temporary  handicaps  may  not  be  recognized 
as  handicapped  by  social  service  agencies. 

0.  Question:  Can  the  operator  require  that 
elderly  and  handicapped  persons  come  to  a 
central  office  to  register  for  an  off-peak  half¬ 
fare  program? 

Answer  UMTA  strongly  encourages 
operators  to  develop  procedures  which 
maximize  the  availability  of  off-peak  half¬ 
fares  to  eligible  individuals.  Requiring 
individuals  to  travel  to  a  single  office  which 
may  be  inconveniently  located  is  not 
consistent  with  this  policy,  although  it  is  not 


strictly  prohibited.  UMTA  reserves  the  right 
to  review  such  local  requirements  on  a  case- 
by-case  basis. 

10.  Question:  Must  ID  cards  issued  by  one 
operator  be  transferable  to  another? 

Answer  No.  However,  UMTA  encourages 
consistency  among  off-peak  procedures  and 
the  maximizing  of  availability  to  eligible 
individuals,  especially  among  operators 
within  a  single  urban  area.  Nevertheless, 
each  operator  is  permitted  to  require  its  own 
certification  of  individuals  using  its  service. 

11.  Question:  Can  an  operator  require  an 
elderly  or  handicapped  person  to  submit  to  a 
procedure  certifying  their  eligibility  before 


they  can  receive  half-fare?  For  example,  if  an 
operator  requires  eligible  individuals  to  have 
a  special  ID  card,  can  the  half-fare  be  denied 
to  an  individual  who  can  otherwise  give 
proof  of  age,  etc,  but  does  not  have  an  ID 
card? 

Answer  Yes,  although  UMTA  does  not 
endorse  this  practice. 

Issued  on  December  23, 1988. 

Alfred  A.  DelliBovi, 

Administrator. 

[FR  Doc.  88-30072  Filed  12-  29-88;  8:45  am] 
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